With cases of non-governmental organization lawsuits against industrial facilities

An ounce of
prevention is worth
a pound of litigation
protection...

discharge reduction BMPs.

According to the Industrial General Permit,
storm water containment and discharge
reduction BMPs include, “BMPs that divert,
infiltrate, reuse, contain, retain, or reduce

runoff.

Dischargers are encouraged to utilize

the wvolume of storm water

BMPs that infiltrate or reuse storm water
where feasible.” (IGP X.H.2.b.ii) Think
ponds, retention basins, culverts, etc. And

advanced BMPs
necessarily required for your facility, the

while  these aren’t

Water Board recommends and encourages
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using them. We here at the Rain Events
second that recommendation since these
advanced BMPs act as added protection
for your facility from numeric action level
(NAL) exceedances, non-governmental

(NGO)

realized litigation, and more.

organization threatened and
By nature, storm water containment and
discharge reduction BMPs help capture
storm water and during typical wet
discharge  from

seasons, prevent a

occurring or reduce the overall number of

ever on the rise, what can you do to help prevent one from being made against your
facility? If you're already doing all that is required of you according to the Permit,
what more can you do to lawsuit-proof your facility? In this month’s edition of The
Rain Events, we're going to explore some retention and reduction options you can
implement, which may seem expensive now, but potentially can save you if your
business receives a lawsuit. And what exactly might that be? Containment and

discharges. Often, the initial discharge from a
have the  highest
concentration of pollutants. So by installing
containment and discharge reduction BMPs

storm  event will

(even if your containment can only capture
and contain the smallest storms) it can help
prevent NAL exceedances, reduce the
number of discharges your facility has, and
save you storm water analytical costs. But,
you can't just capture and forget about it.
When it comes to these advanced BMPs,
documenting why your facility doesn’t have
to sample is an important step in avoiding
threatened lawsuits or fending off realized
lawsuits from NGOs. Doing some hydrology
studies, figuring out impound capacity, and
documenting your facility’s impound status
of a rain event during business hours will act

as preemptive insurance for your facility.

DRAINAGE STUDY:

where the water at your facility goes? Really

Do you know

know where it goes? When it rains, and
runoff occurs, can you prove that it is
completely captured by your retention pond
or leaves your property where your SWPPP
says it does? If the answer to those
questions is “no”, think about having a

hydrology or drainage study done to prove

exactly where the runoff from your facility is
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going. Having documented proof of where
storm water goes once it's on your site is a
great source of protection against NGOs
since it clears up doubt and suspicion.
Sometimes facilities can be surprised by the
results of the drainage study, when they find
out they have a point of discharge (outfall)
they weren't aware ofl A drainage study
often includes dye tests, pond capacity and
infiltration rate analysis, a water flow study,
and more. To do this adequately, we
recommend having a professional engineer
with experience in hydrology perform this
type of study. And while you can do it
yourself, it's better to have an engineer
handle this documentation so it will have
the authoritative certification of a

professional.

IMPOUND CAPACITY:

storm water in a retention poncl (or

Impounding

something similar), is a wonderful discharge

reduction  option  for your facility.
Containment BMPs will keep you from
either discharging storm water completely,
or having less frequent discharges (in the
case of a smaller pond or a larger storm
event). Whether you already have a pond at
your facility or if you are thinking of adding
one, getting the specs on these ponds and
documenting those in your SWPPP is
crucial. You need to be able to identify
what the impound capacity is, know where it
discharges, and show that the pond is
actually an effective BMP. In order for
retention ponds to be considered a
“Treatment Control” advanced BMP, as
outlined in the Permit, they must meet the
85th percentile 24-hour storm design
standard. Who knows, your current pond
might already meet that design standard!
But you won’t know until you have the
retention  pond’s

impound  capacity
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assessed by a professional engineer.
Which, if you are wondering, an 85th
percentile 24-hour storm is “the depth of
rainfall at which 85% of all the 24-hour
storms on record (historical rainfall data)

are equal to or smaller.”

If you are
unsure of the capacity of your pond, hire a
professional engineer to run those
calculations for you. While there is a cost
involved in doing so, think of it as saving
you money in the long run. Be sure to
include these calculations in your facility’s
SWPPP for record keeping purposes. And
even if you're sure the retention pond
already at your facility doesn’t meet the
newer design standards, get the
calculations done anyways. This will help
you know what the pond is capable of
containing, and give you a good
monitoring starting place so you can keep
a close eye on it when a storm threatens to
surpass the impound capacity during
regularly scheduled operating hours. Plus,
it gives you authoritative reasons for not
sampling, since you can prove that your
pond had the capacity to capture the

runoff from any storm event in question.

RAIN GAUGES: |ust because it's raining
at one location, doesn’t mean it’s raining at
a nearby location. Having a rain gauge at
your facility, which keeps historical record
of all rainfall received at your exact
location, is an absolute must if you are
looking to safeguard your facility from
litigators. While NOAA is a very accurate
NOAA weather
nearest your facility might not have
collected the same data as your facility. It

source, the station

may have poured at your facility and not
where the weather station is or vice versa.
Invest in a rain gauge which records
historical data to a cloud storage system or

some kind of onsite storage device to help
provide proof of what happened at your
facility on any given day. When selecting a
rain  gauge, choose one that can be
monitored remotely. Intoday’s world, being
able to do things remotely and keep an eye
Plus, if the

personnel responsible for weather tracking

on your facility is important.

and reports works at a corporate office or
another offsite location, having a system
they can access over the web is helpful.
Note: we do not recommend having your
rain gauge or collected data accessible to
the general public.

DOCUMENT EVERYTHING: We have
observed that NGOs tend to go after
facilities who say they don’t have to sample
since they did not have a discharge during
have

business hours but do not

documented impound capacities outlined in
their SWPPPs. These litigators seize the
opportunity and accuse a facility for having a
discharge during a storm event knowing,
more often than not, the facility can’t prove
And while the

Permit does not obligate a facility to collect

they had no discharge.

and perform observations during off hours,
an NGO might try to make a case out of it.
To avoid these issues, document the status
and capacity of your pond during heavy rain
days when the capacity might be reached or
Take
pictures at the end of the business day (if

exceeded during operating hours.

the rain is likely to continue through the
night), or when the rain stops. Document
what the pond looks like when it does reach
capacity and starts discharging during a
storm water discharge sampling event.
Keep these photos and documentation on
file for a minimum of § years. They may
come in handy when faced with an NGO 60

-Day threatened to sue letter or court case.

'Definition courtesy of Steven Pechin, R.C.E at
Baumbach & Piazza, Inc.
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oRVE
THE
DATES

RAUGUST 27: SEPTEMBER 1.:

deadline for attendee
workshop host  registration
registrations 0pens

SEPTEMBER 22-26:
storm water
awareness week
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https://www.stormwaterawareness.org/

¢

COMPLLIANCE
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HOST A
WORKSHOP

sign up to host a 1-hour online workshop during
Storm Water Awareness Week 2025

find out more at stormwaterawareness.org
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Attention!

Does your facility need help with its
industrial storm water program?

Remind me later

Northern California; acrtiz@wgr-sw.com | 209.334.5363 x114
Southern California: aballrot@wgr-sw.com | 562.799.8510 x1006
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A NEW PEER-REVIEWED INDUSTRY TEXTBOOK


https://wgr-sw.com/TheRaindropConnection/
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https://shop.bmpoutlet.com/

Storm Waler Conlest...

Each month, we invite our readers to participate in a contest to test their knowledge of the
Industrial General Permit and show their storm water compliance program. We enter all
submittals to our monthly newsletter question into a drawing and one person is selected at
random to receive a $25 gift card.

What contaminants increase in concentration due to fires¢

Congratulations to Matt who answered, “Contaminants that increase in concentration due to
fires are: nutrients (e.g. nitrates, and phosphorus, polycyclic aromatic hydrocarbons (PAHS),
copper, zinc, mercury, lead, and other metals.” We hope you enjoy your next shopping trip to
Lowes!

...'This Month's Contest

What BMPs will help reduce the likelihood of third-party lawsuits?

We need industrial storm water sleuths to help us with this month’s question. Submit your
answers by Friday, June 13th. Email your answer to jteravskis@wgr-sw.com. One winner
will be selected by a random drawing to receive a $25 gift card to Amazon.

GET SOCIAL:

D 0

WWW.WGR-SW.COM

WANT TO STRENGTHEN YOUR CRAFT? CHECK OUT EORGE - AN ONLINE LEARNING PLATFORM.
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